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            Human rights are not a given, but a social construct. They are fruit of a symbolic locus of struggle and social action to protect human dignity and to prevent human suffering. 

            The Universal Declaration of 1948 innovated the human rights grammar by introducing the contemporary human rights concept, whose hallmark is the universality and indivisibility of rights. Universality because it calls for the universal extension of human rights, based on the belief that human dignity is an intrinsic value of the human condition. Indivisibility because the enjoyment of civil and political rights is required for the fulfilment of social, economic and cultural rights, and vice-versa. This comprehensive perspective leads to two conclusions: 1) different categories of human rights are interrelated and interdependent; and 2) social rights, on one hand, and civil and political rights, on the other, share the same level of importance. 


On a global level, the International Covenant on Economic, Social and Cultural Rights (ICESCR) was adopted in 1966 and has 160 States parties in 2009. It draws up an extensive list of rights, including the right to an adequate standard of living, right to education, to health, to social security, to work and to fair remuneration, right to housing, etc.
          

From the international jurisprudence produced by the Committee on Economic, Social and Cultural Rights 4 key principles concerning social rights can be derived: a) principle of satisfaction of the minimum core obligation; b) principle of progressive realisation of economic, social and cultural rights; c) principle of reversal of the burden of proof; and d) principle of participation, transparency and accountability.


Concerning monitoring of social rigths, the ICESCR provides only reports that have to be submitted by the States parties, including legislative, administrative and judicial steps taken by the State o fulfill the rights recognized by the Covenant. 


The Committee on ESCR warns: “The adoption of a rigid classification of economic, social and cultural rights which puts them, by definition, beyond the reach of the courts would thus be arbitrary and incompatible with the principle that the two sets of human rights are indivisible and interdependent. It would also drastically curtail the capacity of the courts to protect the rights of the most vulnerable and disadvantaged groups in society”.
 


It was only on December 10th, 2008 that the Optional Protocol to the CESCR was finally adopted, introducing a system of individual complaints, interim measures, inter-state communications and inquiry procedures in case of grave and systematic social rights violations from a State party. 



Civil and political rights have had an individual complaints mechanism since 1966, when the Optional Protocol to ICCPR was adopted. The justiciability of those rights has thus been strengthened at global, regional and local levels. Only in 2008 have social rights started to have the support of a similar system, which will definitely have a positive impact on their level of justiciability. 
 



In addition to the Covenant, the Protocol of San Salvador (OAS) must also be mentioned, as it deals with economic, social and cultural rights. Whereas civil and political rights have been exhaustively enshrined by the American Convention on Human Rights of 1969 (which has 25 States Parties in 2009), social rights were enshrined more than 20 years later as late as in 1988 in the Protocol of San Salvador – which has only 14 States parties. In the European system the same ambivalence is seen, as the European Convention on Human Rights addresses civil and political rights only and has 47 States parties, whereas the European Social Charter has no more than 27 Sates parties (as of 2009). 


Turning to the jurisprudence of the Inter-American Court of Human Rights in the field of social rights protection, one can outline a typology of cases based on decisions that reveal 3 different strategies and arguments: a) positive dimension of the right to life; b) application of the principle of progressive realisation of social rights, particularly for the protection of socially vulnerable groups; and c) indirect protection of social rights (by the protection of civil rights). 

        In a similar direction, one sees that the European Court on Human Rights has constructed affirmative duties as corollaries to more traditional negative rights, specially the right to life or the right to private and family life. 

      As a conclusion, on the global level, the insufficiency of the international normative framework for social rights protection have been compensated by the development of creative jurisprudence as well as by the recent adoption of the Optional Protocol to the ICESCR.
               On the inter-american level, growing justiciability of social rights has been seen in the developments of the Inter-American Court’s jurisprudence which has been dynamic and evolutionary, inspired by the its expansive interpretation of the right to life and other civil rights. 

                It is imperative to strengthenen the dialogue between the global, regional and local levels so that systems can mutually benefit each other with exchanges of experiences, arguments, concepts and principles aiming for social rights protection. 
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